IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESSEX | NSURANCE CO : Cl VIL ACTI ON
. :
RAYMOND M LES, et al. E NO. 10- 3598
MEMORANDUM
Bartl e, C. J. Decenmber 3, 2010

Essex I nsurance Conpany ("Essex") brings this action
agai nst defendants Raynond and Cheryl Ml es seeking to collect a
j udgnment Essex has obtai ned agai nst RMIC, |Incorporated ("RMIC"),
a corporation owed by the defendants. Essex seeks to pierce the
corporate veil. Before the court is the notion of defendant
Raymond Mles ("Mles") to dismss the conplaint for failure to
pl ead a clai munder Rule 12(b)(6) of the Federal Rules of G vil
Procedure. Mles contends that the conplaint fails to neet the
pl eadi ng requirenents of Rule 8 as interpreted by the Suprene

Court in Bell Atlantic v. Twonbly, 550 U. S. 544, 570 (2007), and

Ashcroft v. Igbal, 129 S. C. 1937, 1949 (2009).

l.
The follow ng facts, including those of public record,
are undi sputed or viewed in the light nost favorable to the

plaintiff. See S. Cross Overseas Agencies, Inc. v. Wah Kwong

Shipping Gp. Ltd., 181 F.3d 410, 426-27 (3d Cr. 1999)). Mles

was the co-owner of an adult entertainnent club, the "Show &

Tel." He operated the club through RMIC and two ot her



corporations, Rayski, Incorporated ("Rayski") and Starlight
Managenent Conpany ("Starlight"). In March 2000, a patron naned
Mar k Jawor ski (" Jawor ski ") sustai ned physical injuries when he
was forcibly ejected fromthe Show & Tel by security personnel.
Jawor ski  brought suit against RMIC, Rayski, and Starlight in the

Court of Common Pl eas of Phil adel phia County. See Jaworski V.

RMIC, et al., No. 2794 (Ct. C.P. Phila. Feb. 12, 2003).

In response, RMIC, Rayski, and Starlight sought to have
Essex, their insurance carrier, provide a defense and any
indemity arising out of Jaworski's suit. Essex disclained
coverage and brought a declaratory judgnent action in this court.

See Essex Ins. Co. v. RMIC, Inc., et al., No. 01-4049 (E. D. Pa.

Aug. 9, 2001). On January 17, 2002, this court held that Essex
had a duty to defend RMIC in the Jaworski action and granted the
notion of RMIC for summary judgnent on this issue. Wth respect
to the issue of indemification, the court stayed the action
pendi ng a resolution of the Jaworski state court action. ESssex,
No. 01-4049, 2002 W. 32348287, at *2 (E.D. Pa. Jan. 17, 2002).
As a result of our ruling, Essex defended RMIC in the
Jawor ski case. The matter ultimately resulted in a jury verdict
in favor of Jaworski and against RMIC in 2003. The Court of
Common Pl eas entered judgnent against RMIC in the anount of

$362, 178.08 and was affirmed on appeal. Jaworski v. RMIC, Inc.,

858 A. 2d 1290 (Pa. Super. Ct. 2004), appeal denied, 868 A 2d 452

(Pa. 2005). Essex paid the judgnment. On May 23, 2005, this

court entered sunmmary judgnent in favor of RMIC and agai nst
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Essex, finding that Essex had a duty to indemify RMIC for the
Jawor ski  case. Essex, No. 01-4049, 2005 W. 1221756, at *4 (E.D.
Pa. May 23, 2005).

However, on Cctober 19, 2006, the Court of Appeals for
the Third Grcuit reversed our decision on the issue of
i ndemmi fication and remanded the case back to this court. Essex

Ins. Co. v. RMIC, Inc., et al., 198 F. App'x 179, 181 (3d GCr.

2006). On remand, we found that Essex had no duty to indemify
RMIC in the Jaworski action and that RMIC had been unjustly
enriched by the insurance paynent to Jaworski on RMIC s behal f.
Accordingly, we entered judgnent in favor of Essex in the anount
of $410, 315. 15, and the Court of Appeals subsequently affirned.
See Essex, No. 01-4049, 2007 W. 3243628, at *7 (E.D. Pa. Nov. 1,
2007), aff'd 306 F. App'x 749, 756 (3d Cir. 2009). Despite its
success, Essex was never able to collect on the judgnment against
RMIC. On July 22, 2010, Essex filed the instant suit against
Raynmond and Cheryl Mles to obtain the noney owed to it by RMIC
1.

Rul e 8 provides that a pleading nmust contain "a short
and plain statement of the claimshow ng that the pleader is
entitled torelief.” Fed. R Gv. P. 8(a). Under Conley v.

G bson, a conplaint would survive a notion to dism ss unless
there was "no set of facts" which would entitle the plaintiff to

relief. 355 U S. 41, 46 (1957), abrogated by Bell Atlantic Corp.

v. Twonbly, 550 U.S. 544 (2007). The conplaint nerely needed to



"give the defendant fair notice of what the plaintiff's claimis
and the grounds upon which it rests.” 1d. at 47.

In Twonbly, an antitrust case, the Suprene Court
overturned Conley and held that Rule 8 enconpassed a "faci al
plausi bility" pleading standard. 550 U S. at 570. Under this
new standard, a conplaint "requires nore than | abels and
conclusions, and a fornulaic recitation of the elenents of a
cause of action will not do." 1d. at 555. The Twonbly Court
expl ai ned that "factual allegations nust be enough to raise a
right to relief above the speculative level” in order for a case
to nove past the notion to dismss stage. 1d.

In Igbal, the Court made explicit that this standard
applied to all civil cases. 129 S. C. at 1949, 1953. 1In doing
so, the Court declared that "Rule 8 narks a notabl e and generous
departure fromthe hyper-technical, code-pleading reginme of a
prior era, but it does not unlock the doors of discovery for a
plaintiff armed with nothing nore than conclusions.” 1d. at
1950. Although Rule 8 does not inpose a hei ghtened standard
requiring in-depth factual allegations, it "demands nore than an
unador ned, the-defendant-unl awful|ly-harmed-nme accusation.” [d.
at 1949 (citing Twonbly, 550 U.S. at 555). |Instead, a court nust
conduct a contextual, commobn-sense analysis to determ ne whet her
a conplaint states a factually plausible claim 1d. at 1950.
There nust be nore than a "mere possibility"” of msconduct. [d.

Thus, factual allegations that could support an inference of



illegal conduct just as easily as non-illegal activity cannot
show that a plaintiff is entitled to relief. 1d.

In light of Twonbly and Igbal, our Court of Appeals has
instructed district courts to use a two-part anal ysis when
dealing with a notion to dismss for failure to state a claim

First, the factual and |legal elenents of a

cl ai m shoul d be separated. The District
Court must accept all of the conplaint's

wel | - pl eaded facts as true, but may disregard
any |l egal conclusions. Second, a District
Court rmnust then determ ne whether the facts
alleged in the conplaint are sufficient to
show that the plaintiff has a "plausible
claimfor relief.”

Fow er v. UPMC Shadyside, 578 F.3d 203, 210-11 (3d G r. 2009)

(quoting lgbal, 129 S. CG. at 1950). |If, after conducting this
anal ysis, the district court concludes that the conplaint shows
"nore than the nmere possibility of m sconduct,” the plaintiff
will be entitled to proceed with his clainms. |d. at 211 (citing
lgbal, 129 S. Ct. at 1949).

The only relevant fact alleged in the conplaint
concerning the claimof Essex to pierce the corporate veil is
that "Raynond and Cheryl MIles were the owners and sole
sharehol ders of RMIC." The remai nder of the conplaint contains
al l egations predicated only on "information and belief."” Essex
asserts that based on information and belief Raynmond and Cheryl
Mles failed to observe corporate formalities, intermngled
funds, used corporate property for personal expenses, |left RMIC
grossly undercapitalized, and used RMIC as a "facade" or "alter

ego." These avernents are nerely "a fornmulaic recitation of the
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el enents of a cause of action" for piercing the corporate veil.
Igbal, 129 S. . at 1950. Reliance by Essex on information and
bel i ef cannot transform |l egal conclusions into plausible factual
al | egati ons.

In Partners Coffee Co., LLC v. QOceana Services &

Products Co., the District Court for the Western District of

Pennsyl vani a addressed a simlar claimseeking to pierce the
corporate veil. 700 F. Supp. 2d 720, 736 (WD. Pa. 2010). The

defendants in Partners Coffee alleged, on "information and

belief,” that the plaintiffs failed to observe corporate
formalities, converted corporate assets for personal use,

interm ngled funds, and conducted corporate business in their

i ndi vi dual capacities. 1d. The court dism ssed the claimunder
Twonbly. It reasoned that the defendant's all egations were
nmerely "legal conclusions couched as ... factual allegation[s]."

ld. at 737-38 (citing Baraka v. MG eevey, 481 F.3d 187, 195 (3d
Cr. 2007)).
Simlarly, in Shenango, the District Court for the

M ddl e District of Pennsylvania considered, under Rule 8 and

Twonbly, a notion to dism ss a conplaint asserting a claimto
pierce the corporate veil. 2007 W. 2310869, at *4. Again, the

plaintiff alleged, "upon information and belief,” that the
defendant failed to observe corporate formalities,

m sappropriated corporate assets for personal use, and treated
the corporation as a "shell.” 1d. at *2. Because these

al | egations were | egal conclusions devoid of "any facts regarding
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the tinme, place or manner of actual conduct,” the District Court
di sm ssed the conplaint. 1d. at *4. Like the pleadings in

Partners Coffee and Shenango, Essex's conplaint is nerely a

recitation of the legal elenents required to pierce the corporate
veil. Consequently, the conplaint fails under the pleading
standard of Rule 8 as interpreted by the Suprene Court in Twonbly
and lIgbal. It sinply does not state sufficient facts to nmake out
a plausible claimfor relief. See Fower, 578 F.3d at 210-11

Essex argues that if the conplaint is insufficient, it
shoul d be permtted to take discovery because information rel ated
to piercing the corporate veil is in the exclusive possession and
control of the defendants. While we acknow edge that it may be
difficult without discovery for a plaintiff to plead this type of
claimin light of Twonbly and I gbal, we must nonethel ess reject
Essex's request. The Suprenme Court precludes the use of even
limted discovery to overcone a pleading insufficiency. As the
Court stated in Igbal, Rule 8 "does not unlock the doors of
di scovery for a plaintiff armed with nothing nore than

conclusions.” 129 S. C. at 1950; see al so USTAAD Sys., Inc. V.

iCAP Int'l Corp., No. 09-1149, 2010 W. 2838593, at *4 n.5 (MD.

Pa. July 16, 2010).

Finally, Essex maintains that it should be granted
| eave to file an anended conplaint. Under Rule 15, a court
should freely give |l eave to amend a conplaint "when justice so
requires.” Fed. R Cv. P. 15. Since the issue here is one of

sufficiency of a pleading, we will grant Essex |leave to file an
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anmended conplaint within fifteen days. See Alston v. Parker, 363

F.3d 229, 235-36 (3d Cr. 2004). Failure to do so will result in
di smissal of this action as to defendant Raynond M| es w t hout

further notice.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESSEX | NSURANCE CO. ) C VIL ACTI ON
. )
RAYMOND M LES, et al. NO. 10-3598
ORDER

AND NOW this 3rd day of Decenber, 2010, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the notion of defendant Raynond Mles to dismss the
conplaint (Doc. #9) is GRANTED unl ess Essex | nsurance Conpany
files and serves an anended conplaint within fifteen days of this
O der.

BY THE COURT:

[s/ Harvey Bartle II|

C. J.



